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The Impugned Decision

1. The December 13, 2007 Decision of the Chamber is grounded in the discussion contained in paragraphs 15-17 and centers on the Chamber’s initial determination that, owing to “…ADAD’s lack of impartiality, this Chamber is not satisfied that an amicus curiae brief by ADAD would assist the Chamber…”

Jurisprudence Governing Reconsideration

2. According to the jurisprudence governing Motions for Reconsideration, a Chamber may reconsider its own decision, under four circumstances:  1) when a new fact has been discovered that was not known to the Trial Chamber; (2) new circumstances have arisen which affect the premise of the decision; (3) where there was an error of law or the Trial Chamber abused its discretion; or (4) an injustice has been occasioned.

3. In its Decision of December 13, 2007, the Chamber relied upon an erroneous statement of the law governing amici, as well as, an erroneous application of that standard by relying upon “lack of impartiality” to deny ADAD standing as amicus curiae.  Amicus status has been granted when the applicant (i) has strong interests in or views on the matter before the Chamber; (ii) can enlighten the Chamber on the events in Rwanda; and (iii) can provide legal views on an issue before the Chamber, without consideration as to whether the applicant is impartial as the grant of amicus status to the Government of Rwanda has already demonstrated.  
4. In fact, one of the bases upon which amicus standing relies must be “strong interests or views” on the matter before the Chamber.  Cases in which a party with an interest in the issue before the Chamber, who were not foreclosed from offering relevant information to the Chamber as amici include: 

a) Belgian government allowed to appear as amicus curiae and make submissions on issue of murder of Belgian peacekeepers.
  

b) Request of Legal Counsel to the Secretary-General of the United Nations to be heard as amicus curiae so as to explain the scope of the lifting of the immunity of Major-General Dallaire granted;

c) Request of Norway to file amicus brief in case of proposed transfer under Rule 11 bis granted;

d) Request of Human Rights Watch to appear as amicus curiae in case of proposed transfer to Rwanda granted;

e) Request of Government of Rwanda to appear as amicus curiae in case of proposed transfer to Rwanda granted.

f) Request of Open Society Justice Initiative to file brief concerning issues of freedom of expression granted, where the issues were relevant to the case (request to participate in oral argument denied.)

5. ADAD respectfully submits that the jurisprudence cited by the Chamber, i.e. Prosecutor v. Milosevic is inapposite with respect to the specific issue before the Chamber.  In the Milosevic case, the Accused insisted upon acting pro se and the amicus was appointed in lieu of counsel appearing on behalf of former Pres. Milosevic. Amicus had been appointed over the objection of the Accused and the “lack of impartiality” in that situation hinged on the ability of amicus to fairly present defenses to the Chamber, over the objections of the Accused.
   The “duties” of the amicus in the Milosevic were of a completely different nature than submissions ADAD proposes in this matter, particularly when there are no objections from either of the parties.
Application of the Jurisprudence to this Case
6. To maintain the appearance of fairness and neutrality on the part of the ICTR, this matter is, and must be, governed by “the law of the case” as it relates to the admission of the Government of Rwanda which has already been admitted as amicus in this case, and the jurisprudence related to amici interventions which considers whether the applicant is in a unique position to assist the court, and does not consider “impartiality” as a factor, since the Chamber is fully capable of sorting out credible, factual submissions from biased opinion. 
7. In this regard, ADAD asks the Chamber to consider that its proposed submissions include primarily factual information, some of which is already in the record, and which can be tested to establish its veracity, to wit:
In addition to these documents, ADAD is prepared to bring to the Chamber’s attention a number of documents, and testimony, which is already in the public record at the ICTR, which militates against the transfer of any ICTR cases to Rwanda, or states which have an interest in the outcome of the prosecution of the vanquished parties in the 1990-94 Rwanda War.

8. Given the plain self-interest of the Rwandan government, as a belligerent in the 1990-94 Rwanda War with senior officials who under indictment in one or more national jurisdictions and, according to former ICTR Prosecutor Del Ponte, should be charged at the ICTR,
 it is difficult to understand how “impartiality” is being applied with an appearance of even-handed application of the law by the Chamber in this case.  
9. Similarly, since members of the Kigali Bar association have already been receiving training provided by the ICTR to provide representation to clients transferred by the ICTR, and will benefit both financially and professionally from the Chambers decision on transfer, the question of  “impartiality” does not appear to be dispositive in the matters before the Chamber. 
10. Finally, there can be little serious dispute that recently appointed counsel for the proposed transferees, lacking long-term experience at the Tribunal and with limited access to the record(s) of past defence experience with the obstacles presented  by the Government of Rwanda, can provide the Chamber with the factual foundation upon which a sound decision may be made.
11. With great respect, ADAD submits that the failure to receive factual information which is available only from the collective experience of ICTR defence counsel, in the face of evidence that the OTP has not been completely forthcoming with the Chambers regarding the nature and scope of crimes committed by both sides in 1994, further exacerbates the apparent “conflict between politics and international justice” to which Ms. Hartmann refers.

WHEREFORE, applicant for amicus status, ADAD, respectfully requests this Chamber to reconsider its Decision of December 13, 2007.
Dated this 17th day of December  2007
Prof. Peter Erlinder,  President of ADAD (for the Bureau of ADAD)
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